E. Settlement Agreement

Rob McKenna
ATTORNEY GENERAL OF WASHINGTON

) _ Ecology Division
PO Box 40117 » Olympia WA 98504-0117 » (360) 586-6770

---SENT VIA E-MAIL AND UNITED STATES MAIL----

February 8, 2006

Philip Buri | _ Douglas K. Robertson
Buri Funston, PLLC . Belcher, Swanson, Lackey, Doran,
1601 F Street Lewis & Rebertson, PLLC

Bellingham, WA 98225 7 900 Dupont Street
_ Bellingham, WA 98225-3105
Alan Marriner
" Assistant City Attorney
City of Bellingham
210 Lottie Street
Bellingham, WA 98225

RE:  Swusan Kaun, et al. v. Fairhaven Harbor Company LLC, et al
SHB No. 05-016 :

Dear Counsels:

1 have enclosed a copy of the settlement agreement with my signature on behalf of Ecology. My
original signature sheet was sent to Alan for his files. I write to confirm our mutual
understanding of paragraphs 2, 5, and 11 of the agreement based on my conversations with all of
you earlier today. Our mutual understanding is that, pursuant to condition 12 of Ecology’s
approval and paragraph 11 of the settlement agreement, Ecology still must review and approve
the right-of-way improvement plan (which would include both the pedestrian right of way and
the turnaround described in paragraphs 2 and 5 of the agreement). :
We now have a fully executed settlement agreement which should be sufficient for the Board to
 dismiss the case. I thank everyone for their promptness and cooperation in this matter and
apologize for the delay on my end in getting the agreement approved and signed.

Sincerely,

Is/ '
- LAURA J. WATSON
Assistant Attorney General

LIW:itmr
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SETTLEMENT AGREEMENT

Susan Kaun, a Washington resident, Faithaven Nclghbors. a Washington nonprofit
co:porarion, Fairhaven Harbor Company, LLC and 8* and Harris Holding Company, LLC,
Washington limited iiability companies (collectively “Faithaven Harbor™), the City of Bellingham, 2
municipal corporatian, anrl the State of Washington, Depertment of Ecology (together referred to as
the “Parties” and individually referred 10 as & “Party™) enter imo this settlement agyeement,

WHEREAS, on May 4, 200S the City issued Fairhaven Harbor & Shoreline Canditional Use
Permit (CUP) and Substantial Dcvclopmcnt Permit for a two-building, mixed-use project (the
“Project”) adjacent to the Padden Crsek estuary; and

WHEREAS, on June 16, 2005, Susan Kevm and Fﬁhvm Neighbors (the “Petitioners™)
appealed the City's issuanee of the pesmits and the Pepartment of Ecology’s approval of the
Shoreling Conditional Use Permitto the Shorelines Hoarings Boasd (SHE No. 05:016); and

WHEREAS, a hearing on the merits of this appaal is scheduled for February 27 and 28, 2006
before the Shorelines Hearings Boerd; and

WHEREAS, the Parties desire to settle this case priar fo the he_aring and without fixther
litigation;

I considerntion of the munal covensts made below, fe Fasis agres to the following
terms of seitlement:

L 8" Street between McRenzie Avemns and Harris Avenue shall be closed to

vehioular reffic, except for thase vehicles associated with fire, life-safety, utilities
and wrban services (“Vehicular Traffic™), The Bellingham City Council shall

CITY OF BELLII!IGHAM
31013t S
_ & Streer
SETTLEMENT AGREEMENT -] Bellingham, Wa 98225
. J60.676,6903
‘ Pac 366711262
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1 | rescind Resolwtion 2005;33 :haking that portion of §™ Street one-wey with no
2 parking and adopt a new resolution closing the street fo Vehicular Traffic,
3 Fairhaveﬁ Harbor shall make the ﬁeeessary changes ‘to the Project’s design and
4 landscaping plan to reflect the clogure of 8 Street to Vebicular Traffic and the
51 removal of the pa.rkiﬁg garage entrance on 87 Street.
8 2.  Fairkaven Harbor shall provide 8 ten-foot wide concrete pedestrian sidewalk in the
7 8" Stroet right-of-way in accordance with the right-of-way plan amached as Exhibit
8 A and incorporated by reference. The design and location of the sidewalk shall be
9 - subjectto City spproval, which hall not be unreasonably withizeld, and should be
10 located as far east as possible in the right-of-way, sxcept that in no case shall the
11 sidewalk conflict with the design and constvuction of stoops, steps and #aﬁns '
nf associated with the Project. To the west of the sidewalk, Fairhaven Harbor shall
13 provide an eight-foot wide permesble swrface. The sidewalk and the adjacent
14 permeable surface, having a total width of 18 fest, shall provide emergency vehicle
15 aecess to the west side of the Faithaven Harbor Project and shall be capable of
; 16} | .supporﬁnga.‘?ﬁ.('}ﬂﬂ—pound emergency vehialé.
; ¥ 3. The City shall be responsible for remaving the existing 8" Street improvements.
; 18 o Tﬁis removal shall include li pavement and all cnmpactéd hallast material. Upon
! | | 19 . 30 days notice by Fairhaven Harbor, the City sha,ll perform said road removal. All
20 work will be done under permits issued to Faithaven Harbor, Fairhaven Harbor
21 shall not be charged permit foes for the value of the aforementioned road removal.
2 | |
e
SETTLEMENT AGREBMBNT -2 - gﬁﬁﬂgﬁ otzae
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1 4. Vehicle access to-the Faithaven Harbor ptoject"s parking garage shall be from

2 ' McKénzie Avenue. McKenzie Avenge sliall be maintained as g two-way street to
g wrovide aceess and circulation to the project and the Bellingham Tennis Club,

41 S Feirbaven Hacbor aball provide & vohicle fernaround atthe imersection of

5 { McKenzie Averus and the §* Street right-of-way in ccordance with Exhibit A.
6 | The furaasound may encroach into the 100-foot buffer for Padden Creek and will
7 be designed &0 as to minimizs any expansion of the existing impervious surface of
Bl the existing g™ Street and MoKenzie Avenue. However, inno c#se shall it

2l sncroach beyond the current street, The tui:nawund shalf be designed to preserve
10 Bocess 10 the Tennis Club’s garbage dumpsters and servics bay and to discourage
1" ‘ personal vehicular access to the i:edestrim sidewalk/emergency vehicle access

12 ' described in Paragraph 2 above. The design of the tmmoﬁnﬁ shall be approved
13 by the City and sich spproval shall ot be unreasonzbly withheld. Stormwater
14 from the tumaround shall be collected and treated by the Projest's stormwater

15 | system,

16 6, The stobps, stairs, and patios for the Project’s condominiums that encroach into
17 the B Sireet right-of-way and 100-foot buffer shall be allowed as shown on

18 Exhibit A. These structuras shall not encroach into the g Stmt right-of-way

19 more thai a fotal of twelve feet. The floor of the patios shall be constructed of
201 pavers spaced twao inchss apart with the resulting gaps containing pervious

21 landscape materials (e.g, prass, thyme, ete.),

22

" SETTLEMENT AGREEMENT + 3 ' a’éﬁﬁ;ﬂ ois
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RESOLUTION NO. __ 2006-08

RESOLUTION RESCINDING RESOLUTION 2005-33 AND GLOSING 8™ STREET TO
VEHICULAR TRAFFIC BETWEEN MCKENZIE AND HARRIS AVENUES.

WHEREAS, on May 4, 2005, the City issued Falthaven Harbor a Shoreline
Conditional Use Permit and Substantial Development Permit for a two-building, mixed-use
project adjacent to the Padden Creek estuary. The Hearing Examiner’s decision on the
Shoreline Conditional Use Permit required that 8% Street, the road between the project and
Padden Creek, be made either one-way with no parking or closed to vehicular iraffic; and

WHEREAS, on May 27, 2005, the State of Washington’s Department of Ecology
approved the City’s Shoreline Conditional Use Permit for the project with conditions; and

WHEREAS, on June 18, 2005, Fairhaven Neighbors, a citizens group, appealed the
City’s issuance of the Shoreiine Conditional Use Permit and Substantial Development Permit
to the Shorelines Hearings Board; and

WHEREAS, on July 11, 2005, at the request of Fairhaven Harbor, City Council
adopted Resolution 2005-33 which changed 8" Street to one-way northbound between
McKenzie Avenue and Harris Avenue and prohibited on-street parking; and

WHEREAS, on Febru-ary 8, 2006, the City, Fairhaven Harbor, Faithaven Neighbors,
and the Department of Ecology reached a settiement agreement in the appeal before the
Shorelines Hearings Board which requires that 8" Street be closed to vehicular traffic; and

WHEREAS, Fairhaven Harbor needs the existing 8" Street to remain in place and
open to traific during construction of the project; and

WHEREAS, the closure of 8" Street to vehicular traffic meets the conditions of the
Hearing Examiner’s deécision on the Shoreline Conditional Use Permit; and

WHEREAS, the City has the authority under RCW 35.22.280 to close its streels to
vehicular traffic;

NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
BELLINGHANM: '

Resolution 2005-33 is hereby rescinded in its entirety effective immediately. The 8" Street
right-of-way between McKenzie Avenue and Harris Avenue will be closed to normal vehicular
traffic effective on the date that the City removes the 8" Street pavement in accordance with
the settlement agreement referenced above. The City and Fairhaven Harbor shall coordinate
and agree upon the date for removal of the 8" Street paving. The 8" Street right-of-way
between McKenzie and Harris Avenue will continue to be used to provide pedestrian and
emergency vehicle access,

City of Bellingham
City Atlormey
210 Lotlie Strest
Bellingham, Washington 98225

RESOLUTION (1) 360-676-6903
2




PASSED BY THE cOUNCIL THIs 3y ogtiarch 2006

Council Pré{ dé'nt

S ;
APPROVED by me this éﬁ day of ch@/\a , 20086.

-~

Fifance Director

o &

Office of the City Attorney

Cily of Bellingham
City Atlomey
210 Lotlie Street
Bellingham, Washington 88225
RESCLUTION (2) 360-676-6903




